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in writing from the Office of the Sec-
retary of Transportation, FHWA, FTA,
or FAA. The Secretary will grant the
request only if it documents special or
exceptional circumstances, not likely
to be generally applicable, and not con-
templated in connection with the rule-
making that established this part, that
make your compliance with a specific
provision of this part impractical. You
must agree to take any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Secretary
will issue a written response to all ex-
emption requests.

(b) You can apply for a waiver of any
provision of Subpart B or C of this part
including, but not limited to, any pro-
visions regarding administrative re-
quirements, overall goals, contract
goals or good faith efforts. Program
waivers are for the purpose of author-
izing you to operate a DBE program
that achieves the objectives of this
part by means that may differ from one
or more of the requirements of Subpart
B or C of this part. To receive a pro-
gram waiver, you must follow these
procedures:

(1) You must apply through the con-
cerned operating administration. The
application must include a specific pro-
gram proposal and address how you
will meet the criteria of paragraph
(b)(2) of this section. Before submitting
your application, you must have had
public participation in developing your
proposal, including consultation with
the DBE community and at least one
public hearing. Your application must
include a summary of the public par-
ticipation process and the information
gathered through it.

(2) Your application must show
that—

(i) There is a reasonable basis to con-
clude that you could achieve a level of
DBE participation consistent with the
objectives of this part using different
or innovative means other than those
that are provided in subpart B or C of
this part;

(ii) Conditions in your jurisdiction
are appropriate for implementing the
proposal;

(iii) Your proposal would prevent dis-
crimination against any individual or
group in access to contracting opportu-

nities or other benefits of the program;
and

(iv) Your proposal is consistent with
applicable law and program require-
ments of the concerned operating ad-
ministration’s financial assistance pro-
gram.

(3) The Secretary has the authority
to approve your application. If the Sec-
retary grants your application, you
may administer your DBE program as
provided in your proposal, subject to
the following conditions:

(i) DBE eligibility is determined as
provided in subparts D and E of this
part, and DBE participation is counted
as provided in § 26.49;

(ii) Your level of DBE participation
continues to be consistent with the ob-
jectives of this part;

(iii) There is a reasonable limitation
on the duration of your modified pro-
gram; and

(iv) Any other conditions the Sec-
retary makes on the grant of the waiv-
er.

(4) The Secretary may end a program
waiver at any time and require you to
comply with this part’s provisions. The
Secretary may also extend the waiver,
if he or she determines that all require-
ments of paragraphs (b)(2) and (3) of
this section continue to be met. Any
such extension shall be for no longer
than period originally set for the dura-
tion of the program.

Subpart B—Administrative Re-
quirements for DBE Programs
for Federally-Assisted Con-
tracting

§ 26.21 Who must have a DBE pro-
gram?

(a) If you are in one of these cat-
egories and let DOT-assisted contracts,
you must have a DBE program meeting
the requirements of this part:

(1) All FHWA recipients receiving
funds authorized by a statute to which
this part applies;

(2) FTA recipients receiving plan-
ning, capital and/or operating assist-
ance who will award prime contracts
(excluding transit vehicle purchases)
exceeding $250,000 in FTA funds in a
Federal fiscal year;

(3) FAA recipients receiving grants
for airport planning or development
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who will award prime contracts exceed-
ing $250,000 in FAA funds in a Federal
fiscal year.

(b)(1) You must submit a DBE pro-
gram conforming to this part by Au-
gust 31, 1999 to the concerned operating
administration (OA). Once the OA has
approved your program, the approval
counts for all of your DOT-assisted pro-
grams (except that goals are reviewed
by the particular operating administra-
tion that provides funding for your
DOT-assisted contracts).

(2) You do not have to submit regular
updates of your DBE programs, as long
as you remain in compliance. However,
you must submit significant changes in
the program for approval.

(c) You are not eligible to receive
DOT financial assistance unless DOT
has approved your DBE program and
you are in compliance with it and this
part. You must continue to carry out
your program until all funds from DOT
financial assistance have been ex-
pended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000]

§ 26.23 What is the requirement for a
policy statement?

You must issue a signed and dated
policy statement that expresses your
commitment to your DBE program,
states its objectives, and outlines re-
sponsibilities for its implementation.
You must circulate the statement
throughout your organization and to
the DBE and non-DBE business com-
munities that perform work on your
DOT-assisted contracts.

§ 26.25 What is the requirement for a
liaison officer?

You must have a DBE liaison officer,
who shall have direct, independent ac-
cess to your Chief Executive Officer
concerning DBE program matters. The
liaison officer shall be responsible for
implementing all aspects of your DBE
program. You must also have adequate
staff to administer the program in
compliance with this part.

26.27 What efforts must recipients
make concerning DBE financial in-
stitutions?

You must thoroughly investigate the
full extent of services offered by finan-

cial institutions owned and controlled
by socially and economically disadvan-
taged individuals in your community
and make reasonable efforts to use
these institutions. You must also en-
courage prime contractors to use such
institutions.

§ 26.29 What prompt payment mecha-
nisms must recipients have?

(a) You must establish, as part of
your DBE program, a contract clause
to require prime contractors to pay
subcontractors for satisfactory per-
formance of their contracts no later
than a specific number of days from re-
ceipt of each payment you make to the
prime contractor. This clause must
also require the prompt return of
retainage payments from the prime
contractor to the subcontractor within
a specific number of days after the sub-
contractor’s work is satisfactorily
completed.

(1) This clause may provide for appro-
priate penalties for failure to comply,
the terms and conditions of which you
set.

(2) This clause may also provide that
any delay or postponement of payment
among the parties may take place only
for good cause, with your prior written
approval.

(b) You may also establish, as part of
your DBE program, any of the fol-
lowing additional mechanisms to en-
sure prompt payment:

(1) A contract clause that requires
prime contractors to include in their
subcontracts language providing that
prime contractors and subcontractors
will use appropriate alternative dis-
pute resolution mechanisms to resolve
payment disputes. You may specify the
nature of such mechanisms.

(2) A contract clause providing that
the prime contractor will not be reim-
bursed for work performed by sub-
contractors unless and until the prime
contractor ensures that the sub-
contractors are promptly paid for the
work they have performed.

(3) Other mechanisms, consistent
with this part and applicable state and
local law, to ensure that DBEs and
other contractors are fully and prompt-
ly paid.
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